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EDGAR C. SNYDER ET AL. V. CHARLES LEVINE, IN 


1 


1 Municipal Court of the District of Columbia j 

i 

No. 256074 ! 

i 

I 

Charles Levine, Inc., a Corporation, plaintiff | 

vs. 

Edgar C. Snyder and Indemnity Insurance Company of North 

America, a Corporation, defendants j 

United States of America, i 

District of Columbia , ss: j 

I 

Be it remembered, that in the Municipal Court of the (District 
of Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit: 

2 Bill of particulars 

Filed August 29, 1932 j 

The plaintiff. Charles Levine. Inc., a. body corporate, spes de¬ 
fendants, Edgar C. Snyder, the duly appointed and qualified'United 
States marshal for the District of Columbia, and the Indemnity 
Insurance Company of North America, a body corporate organized 
and existing under the laws of the State of Pennsylvania,! surety 
upon the bond of the said Edgar C. Snyder to the United States for 
the performance of his official duties as United States marshal for 
that on, to wit, the 2nd day of June 1931. the defendant, Edgar C. 
Snyder, purporting to act upon a writ of fieri facias issued jout of 
the Municipal Court of the District of Columbia upon a judgment 
of said court against Charles Levine and Ethel Levine in tli^ cause 
of Isaac Silverman , plaintiff , vs. Charles Levine and Ethel ferine, 
defendants , No. 227,757, wrongfully and unlawfully attached and 
levied upon the goods and chattels of the plaintiff, Charles Iievine, 
Inc., a body corporate, and wrongfully retained custody <j>f the 
property of this plaintiff so attached and levied upon until jit was 
released upon the filing of an undertaking by this plaintiff on, to 
wit, the 23rd day of June, 1931, whereby and by reason whereof, 
the plaintiff was deprived of the use of the said property so attached 
and was prevented from making sales thereof, and was compelled 
to lay out and expend diverse sums of money for the release of the 
property attached and the (mashing of said attachment, including 
premium upon an undertaking, court costs, witness fee^ and 
3 counsel fees, and the plaintiff was otherwise damaged. 

Wherefore, the plaintiff brings this suit and claims the sum 
of five hundred ($500.00) dollars damages, with interest thereon 
from July 1st, 1931. 

(Signed) Alfred M. Schwartz, 

7Jf2 Munsey Bldg ., Atty. for plaintiff. 
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Trial ■finding’ for plaintiff for $80.00 , March 29, 193 

Mins. 78. p. 420: 

March 20. 1934. 

Come now the parties hereto, and this cause being heard and 
submittted. the court finds in favor of the plaintiff in the sum of 
eighty dollars ($80.00). 


Judgment on finding 

Mins. 78, p. 435: 

April 4. 1934: 

It appearing to the court that judgment on the finding in the 
above-entitled cause should be entered, and it further appearing 
that the finding, judgment, and the indebtedness of the defendants 
to the plaintiff embraced in this cause was assigned on March 30, 
1934, to Alfred M. Schwartz, it is ordered that judgment on the 
finding be so entered. Wherefore it is considered that the plaintiff 
recover of the defendants to the use of the said Alfred M. Schwartz, 
assignee, the sum of eighty dollars ($80.00) with interest from date 
and the costs and have execution therefor. 

4 Filed i May 11, 1934. Municipal Court. District of 

Columbia. 


United States of America, ss: 

i The President of tdie United States 
To the Honorable George C. Aukam, 

Jxulgc of the Municipal Court of the District of Columbia. 

Greeting: Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said Municipal 
Court, before you, between Charles Levine, Inc., a corporation, 
plaintiff, and Edgar C. Snyder and Indemnity Insurance Company 
of North America, a corporation, defendants, No. 258,074 (256074), 
a manifest error hath happened, to the great damage of the said 
defendants, as by their complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with ail 
things concerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional time 
after the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals may cause 
further to l>e done therein to cored that error, what of right and 
according to the laws and customs of the Lmited States should be 
done. 
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7 I 

| 

Witness the Honorable George E. Martin, Chief Justice of the said 
Court of Appeals, the 11th day of May, in the year of our Lord one 
thousand nine hundred and thirty-four. j 

[seal] Henry W. Hodges, 

Clerk of the Court of Appeals of the District of Colombia. 

Allowed by 

Cii as. H. Robb, 

Associate Justice of the Court of Appeals of the Distinct 
of Columbia. 

5 In the Municipal Court of the District of Coluinb|ia 

i 

No. 25G074 j 

I 

| 

Charles Levine, Inc., a Corporation, plaintiff (defendant in 

error) 


■vs. 


Edgar C. Snyder and Indemnity Insurance Company op 
America, a Corporation. Defendants (plaintiffs in errc 

Bill of exceptions 


North 


t r ) 


Be it remembered that on January 22nd, February 28th. on March 
26th, and March 29th. 1934. the issues joined in the above-jentitled 
cause between the parties hereto came on to be tried before Hon¬ 
orable George C. Aukam. a judge of the municipal court, without 
a jury: the defendant in error being represented by Alfred M. 
Schwartz, and the plaintiffs in error being represented, respectively, 
by Leslie C. Garnett. United States attorney, and .John J. Wilson, 
his assistant, and Frank H. Meyers, the following proceedings took 
place: 

The defendant in error, in order to maintain the issues on jits part 
joined, called as a witness Charles Levine, who, being duly! sworn, 
testified as follows: 

That on May 16, 1931. witness and his wife, Ethel Levine, exe- 
* < 

cuted a bill of sale conveying all their right, title, and interest in 
and to the merchandise, lease, store, and fixtures located ;it 1970 
Second Street Northwest, to the defendant in error; that on June 
2, 1931, witness was manager of Charles Levine. Incorpor 
New York corporation, in charge of its grocery business ; 
premises: that said bill of sale was offered and received in ev 
that on June 2. 1931. a deputy United States marshal ( 

6 said address to execute a writ of fieri facias upon a judgment 
obtained by one Isaac Silverman against the witness and his 
wife, Ethel Levine, in Municipal Court Case No. 227757; that the 
deputy marshal was accompanied by the attorney for the judgment- 
plaintiff and by a watchman employed by the United States mar¬ 
shal’s office; that witness informed the deputy marshal that fie and 
his wife did not own the goods in the store, but that they were owned 


a ted, a 
it said 
fdence; 
came to 
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• 

by Charles Levine. Inc., a New \ ork corporation; that nevertheless 
the marshal proceeded with the levy, in the meantime summoning 
an appraiser; that the deputy marshal and those accompanying him 
remained upon the premises" for approximately three and'one-half 
hours, and then all departed except the watchman; that during the 
course of the levy several customers came into the store and made 
purchases, while others left when they saw the group of individuals 
inside; that witness telephoned to New York to Samuel Burman, 
president of Charles Levine, Inc., in order to obtain advice as to 
what he should do; and that on the following day the defendant in 
error, having retained an attorney, witness posted a bond on behalf 
of the defendant in error to release the attachment, and the marshal’s 
watchman immediately left the premises: that a trial of right of 
property proceeding (Municipal Court No. 230498) was instituted 
by the defendant in error on June 3rd, 1931, as claimant of the 
property seized upon which due proceedings were had, resulting in 
a finding on June <th. 1931, by Judge James A. Cobb, of the munici¬ 
pal court, in favor of the defendant in error herein upon which, judg¬ 
ment in its favor was duly entered on June 23, 1931. which said 
judgment was final, not appealed from and unreversed; that witness 
expended on behalf of the defendant in error ten dollars ($10.00) 
for a bond premium, thirty-five dollars ($35.00) for an attorney’s 
fee in connection with the trial of right of property proceeding, 
cost of two long-distance telephone calls to New York City at two 
dollars ($2.00) apiece, and court costs in that proceeding for witness 
fees and other expenses of thirty-one dollars ($31.00). 

At the conclusion of the direct examination of this witness, counsel 
for the defendant in error offered in evidence the judgment 
7 in the trial of the right of property proceeding, as well as 
the following A Claim of right of property ” and “ Marshal’s 
notice of trial of right of property ”: 

In the Municipal Court of the District of Columbia 

At Law No. 230498 

Charles Levine, Inc., a Corporation, plaintiff 

vs. 

Isaac Silverman, defendant 
claim of right of property 

E. C. Snyder, U. S. Marshal. D. C.: 

Please take notice that the personal property seized and taken 
into your possession by virtue of a writ of execution in the case of 
Isaac Silverman vs. Charles Levine and Ethel Levine , No. 227757, 
is the property of and owned by the claimant, Charles Levine, Inc., a 
corporation. 

Alfred M. Schwartz, 

1 Attorney for Claimant. 
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Whereas the above-named claimant claims the followin 
to wit: 

Stock of merchandise as per appr. schedule seized by me under 
process issued by said court in the case of Isaac Silverman vs. Charles 
Levine <t* Ethel Levine , and demand that the right of property in 
said goods be tried according to law: 

You are, therefore, notified to be and appear on the 10tb day of 

June 1931 at 10 o’clock in., before Judge__ justice of 

the Municipal Court, at his office. No. 315 John Marshall place, in 
the city of Washington, District of Columbia, to try tl|ie right 
of property in said goods. 

Witness my hand this 3d day of June 1931. 

Edgar C. Snyder, 

U. S. Marshal. 

Bv J. H. McGiltoxI 
%/ 

D ep u ty M <i rs hal. 

8 Neither of the plaintiff's in error was actually priesent in 

court at the trial thereof. Whereupon, counsel for the plain¬ 
tiffs in error objected to this evidence being submitted upon the 
ground that it was not binding upon either the United States mar¬ 
shal or the surety upon his official bond, as they were not parties to 
the proceeding, and moreover, that such a proceeding was not res 
judicata, in any manner in a subsequent suit for damages growing 
-out of an allegedly wrongful levy of execution. The court overruled 
the objection, whereupon counsel for the plaintiffs in error tjien and 
there duly excepted, which exception was noted by the court upon 
his minutes. 

At this point there was offered and received in evidence j a copy 
of the official bond of the United States marshal in which the plain¬ 
tiff appears in error. Indemnity Insurance Company of North Amer¬ 
ica. appears as surety. 

The witness thereupon testified upon cross-examination, o|ver the 
objection of counsel for the defendant in error, as follows: 

Witness and his wife, Ethel Levine, were sued jointly in the 
Municipal Court, case #227757, by Isaac Silverman, on April 20th, 
1931, to recover from them a commission of one hundred fifty| dollars 


jg goods, 
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($150.00) due him under a contract to obtain a purchaser for their 
grocery business located at 1070 Second Street. Northwest. There 
was thereupon offered in evidence Silverman’s affidavit of merit filed 
in that proceeding, in which Silverman stated under oath that a 
purchaser was procured by him on March 17th, 1931, who entered 
into a contract which was to be fully performed on April 13th, 1931, 
or as soon thereafter as the Sales in Bulk Act could be complied 
with. Witness further identified an affidavit of defense, executed 
on May 4th. 1931, by witness and his wife, and filed on May 11th, 
1931. in which witness and his wife admitted, under oath, that thev 
owned a grocery business at 1970 Second Street Northwest, but 
denied that they agreed to pay Silverman any sum. and in which 
they further admitted that they signed a written agreement to sell 
their business, but said agreement was never consummated. 
9 which affidavit was likewise offered in evidence. Witness 
furthef testified that he knew that on May 13th, 1931, a trial 
finding was made by the court against him and his wife in the 
amount of one hundred fifty dollars ($150.00) in that case, and that, 
after overruling a motion for a new trial filed by the defendants, 
the court entered judgment on May 26th. 1931: that on May 16th, 
1931, a bill of sale of their grocery business was executed by witness 
and his wife, together with an assignment of their lease on premises 
no. 1970 Second Street Northwest, to Charles Levine, Inc., a corpora¬ 
tion. the principal stockholders being Samuel S. Burman. Herman 
S. Burman. and Dorothy I). Burman. who were all immediate rela¬ 
tives. to wit, nephews and niece, of witness; that included with the 
bill of sale was an affidavit under the Sales in Bulk Act in which 

witness averred under oath that he had no creditors; that the notarv 

%> 

who took the acknowledgment of witness on this affidavit was Bur¬ 
man. the alleged chief owner and principal stockholder in the new 
corporation of Charles Levine, Inc., and he failed to add his nota¬ 
rial seal to the affidavit. Witness further testified that the transfer 
and sale of the business, which included the goods levied upon by 
the attachment, were made to the defendant in error in consideration 
of cancellation of a debt owed by witness and his wife to Samuel S. 
Burman. and witness also testified that, at the same time of the 
transfer of the interest in the store, he also sold his house at Third 


and C Streets Southwest, to the same corporation. 

Witness further testified that, after the sale of the grocery busi¬ 
ness and assignment of the lease at 1970 Second Street Northwest, 
to the Charles Levine Corporation, witness and his wife operated 
said business; that there was no alteration or change in the out¬ 
ward appearance or management of the store, witness and his wife 
waiting on customers and handling the business : that no books were 
kept nor accounts rendered the corporation other than as shown 
by the corporation bank account ; that witness purchased new stocks 
of groceries, etc., and paid himself a salary from the money taken 
by him*from the cash drawer; that checks against an account 
10 in a local bank were drawn by witness as manager; and no 
notices were posted or given of a change of name or personnel 
or management of the grocery business. 

Whereupon, plaintiffs in error, in order to maintain the issues 
on their part joined, called witnesses who described to the court 
the circumstances surrounding the actual levy, tending to prove that 
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the levy was an orderly one, and that no loss of business could have 
occurred. The plaintiffs in error also called as a witness in their 
behalf one Solomon Feldman, who, being first duly sworn] testified 
that he was a practicing attorney in the District of Coluniibia, and 


1 fact in 
i case in 
transfer 


had represented Isaac Silverman prior to, and in the origjnal debt 
proceedings in the Municipal Court; that during the numerous dis¬ 
cussions between Silverman and Charles Levine with respect to the 
sale which Silverman was commissioned to consummate, ]it which 
witness was present, Levine never disclosed the existence of any in¬ 
debtedness to any relative, such as the one claimed to have been due 
Samuel S. Burman, the principal stockholder of Charles Levine, 
Inc., and that on or about the date upon which the bill of ss.le to the 
defendant in error was executed, Levine and his wife also transferred 
their real estate holdings to the defendant in error. 

I he testimony developed by the plaintiffs in error upon tile exami¬ 
nation of the witness Feldman and upon the cross-examiijation of 
the witness Levine was offered to the court to prove collusion and 
fraud between the defendant in error, on the one hand, and Charles 
Levine and his wife, Ethel Levine, on the other, and to show that 
the ownership of the property levied on was in truth and i: 

Charles and Ethel Levine, the judgment defendants in th 
which the execution was issued, and that the bill of sale and 
oi the business were made to defraud the attaching credito; 

After hearing extensive arguments by counsel for the respective 
parties, the court ruled that the finding and judgment cf Judge 
Cobb in the trial of right of property proceeding was res \j tiff! cat a 
upon the plaintiffs in error, and consequently, that he was | not. per¬ 
mitted to consider evidence upon the question of fraudulent 
11 transfer and ownership as developed in the examination of the 
witness Feldman and in the cross-examination of the witness 
Levine, and that he was therefore obliged to strike out any evidence 
offered for that purpose. To which ruling, the plaintiffs in error, 
through their counsel, then and there duly excepted, which exception 
was noted by the court upon its minutes. The court thereupon 
entered a finding in favor of the defendant in error in the amount 
of eighty dollars ($80.00) which covered the actual expenses testi¬ 
fied to by the witness Levine as having been incurred by Charles 
Levine, Inc., in connection with the release of the property levied 
upon, to which action of the court the plaintiffs in error, through 
their counsel, then and there duly excepted, which exception was 
noted by the court upon its minutes; and counsel for the plaintiffs 
in error thereupon notified the court and counsel for the defendant 
in error of their intention to apply to the Court of Appeals for 
a writ of error. 

The foregoing is a substance of all of the testimony bearing upon 
the exceptions herein reserved on behalf of the plaintiffs in error. 

And thereupon, and as all of said exceptions were duly noted, and 
allowed as aforesaid, and duly entered upon the minutes; of the 
court, and because the matters and things hereinbefore recjited are 
not matters of record, in order to make the same a part of tlje record 
herein, which is hereby ordered, so that the plaintiffs in error may 
have their case reviewed on appeal, the .plaintiffs in error, by their 
respective attorneys, move the court to sign and seal this, their bill 
of exceptions, to have the same force and effect as if each and every 
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one of said exceptions had been separately signed and sealed, which 
motion is granted by the court: and thereupon the plaintiffs in error 
tender this, their bill of exceptions, and request the court to sign 
and seal the same, which is accordingly done, now for then, this 
23rd day of August 1934. * 

(S) George C. Aukam, 

Judge. 

12 Approved: 

Leslie C. Garnett, 

United States Attorney. 

John J. Wilson, 

Assistant United States Attorney . 

Attorneys for plaintiff In error Snyder. 

Frank H. Myers. 

Attorney for plaintiff In t rroi\ 

Indemnity 1 nsura-ne< Company of North America. 
Inc. 

Alfred M. Schwartz. 

Attorney for deft ndant In error. 

13 Assignment of tenors 


Filed Julv 10. 1934 

Come now the plaintiffs in error herein, and assign the following 
errors on the part of the trial court : 

1. The court erred in refusing to admit evidence as to the owner¬ 
ship of the property levied upon, and in striking such evidence. 

2. The court erred in holding that the finding of another judge 
in the trial of the right of property proceeding was res judicata upon 
these plaintiffs in error in this proceeding. 

3. The court erred in receiving in evidence the judgment in the 
trial of the right of property proceedings. 

4. The court erred in finding for the defendant in error and in 
refusing to find for the plaintiffs in error. 

(Signed) Leslie C. Garnett, 

United States Attorney , 
(Signed) John J. Wilson, 

Asst. United States Attorney , 

! Attorneys for Edgar C. Snyder. 

(Signed) Frank H. Myers, 
i Attorney for Indemnity Insur- 

i a nee Company of No. America. 

Copy received, this 21st day of June, 1934. 

i (Signed) Alfred M. Schwartz, 

Attorney for Defendant in Error. 

Designation of record 
Filed May 10, 1934 

Come now Edgar C. Snyder and the Indemnity Insurance Company 
of North America, the plaintiffs in error in the above entitled cause, 
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and designate the parts of the record which they desirte to have 

14 included in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised 01(1 appeal, 

namely: 

1. Bill of particulars filed August 29th, 1932. 

2. Trial findings for plaintiff for $80.00 on March 29th, 

3. Judgment on finding entered April 4th, 1934. 

4. Writ of error received May 11th, 1934. 

5. Bill of exceptions. 

6. Assignment of errors. 

7. This designation of record. 

(Signed) Leslie C. Garnett, | 

United States Attorney , 
(Signed) John J. Wilson, 

Asst. United States Attorney , 
Attorneys for plaintiff in 

error , Ed (jar C. Snyder. 
(Signed) Frank H. Myers, 

Attorney for Indemnity Insur¬ 
ance Company of North America. 

Service of a copy of the foregoing designation of record acknowl¬ 
edged, this 16th day of Mav, 1934. 

(Signed) Alfred M. Schwartz, 

Munsey. B ulldiny , 
Attorney for Defendant in Em'or. 

15 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, clerk of the municipal court of the District 
of Columbia, hereby certify the foregoing pages, numbered from 
1 to 15, both inclusive, to be a true and correct transcript of the 
record, according to direction of counsel herein filed, copy of which 
is made part of this transcript, in cause, at law no. 256074, wherein 
Charles Levine, Inc., a corporation, is plaintiff and Edgar C. Snyder, 
and Indemnity Insurance Co. of North America, are defendants, 
as the same that remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name apd affix 
the seal of said court, at the city of Washington, in said pistrict, 
this 13th day of September, 1934. 

[seal] Blanche Neff, 

Clerk. 

(Endorsement on cover:) In error to the municipal couft- No. 
6305. Edgar C. Snyder and Indemnity Insurance Company of 
North America, a corporation, plaintiffs in error, vs. Charles Levine, 
Inc., a corporation. United States Court of Appeals for the District 
of Columbia. Filed September 13, 1934. Henry W. Hodges, clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1934 | 

No. 6305 l 

i 

Edgar C. Snyder and Indemnity Insurance Com- 
pany of North America, a Corporation, plainj- 
tiffs in error 

vs. 

Charles Levine, Inc., a Corporation, defendant 

in error 


BRIEF FOR PLAINTIFFS IN ERROR 


STATEMENT OF THE CASE 

This case comes before this court upon a writ of 
error to the Municipal Court (R. 2-3) to review a 
judgment entered against the plaintiffs in error onl 
April 4, 1934, for $80.00 (R. 2). ! 

The plaintiff in error Snyder was the United 
States Marshal for the District of Columbia dur¬ 
ing the times hereinafter mentioned, and the plain-1 
tiff in error, Indemnity Insurance Company of 
North America, was the surety upon his official 
bond. 


120103—Mo-1 


( 1 ) 
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The defendant in error, a body corporate, sued 
the plaintiffs in error to recover damages alleged 
to have been suffered when one of the Marshal’s 
deputies, on June 2, 1921, in executing a writ of 
fieri facias issued upon a Municipal Court judg¬ 
ment against Charles Levine and Ethel Levine, in¬ 
dividuals, seized goods and chattels alleged to have 
belonged to the defendant in error (R. 1). 

Aside from proof of damages suffered, and of 
matters not important here, and besides putting 
in evidence a bill of sale dated May 16, 1921, from 
Charles and Ethel Levine to the defendant in er¬ 
ror, the defendant in error undertook to prove its 
ownership of the chattels levied upon by offering in 
evidence the record and papers in a trial of the 
right of property proceeding instituted by it in the 
Municipal Court the day after the levy. These 
items included a “claim of right of property” tiled 
bv defendant in error, addressed to the Marshal 


and statihg that it was the owner of the goods levied 
upon (R. 4). a notice by the Marshal to the judg¬ 
ment-plaintiff to appear and try the right of prop¬ 
erty in the seized goods (R. 5), and the judgment 
of the Court (Judge Cobb) deciding the claim to 
the chattels in favor of the defendant in error (R. 
4). Neither of the plaintiffs in error was present 
or represented at the trial of the right of property. 
They duly objected to the evidence upon the 
ground that it was not binding upon them, as they 
were not parties to the proceeding, and moreover, 
that such a proceeding was not res judicata in any 
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manner in a subsequent suit for damages growing 
out of an allegedly wrongful levy of execution 

(R. 5). 

The plaintiffs in error developed certain testi¬ 
mony upon the examination of their witness Feld¬ 
man, and upon the cross-examination of defendant 
in error’s witness, which was offered to the Coijrt 
to prove collusion and fraud between the defendant 
in error on the one hand, and Charles Levine add 
his wife, Ethel Levine, on the other, and to show 
that the ownership of the property levied on was 
in truth and in fact in Charles and Ethel Levine, 
the judgment-defendants in the case in which tjie 
execution was issued, and that the bill of sale and 
transfer of the business were made to defraud the 

i 

attaching creditor (R. 7). 

The trial Court ruled, however, that the tmdirjg 
and judgment of Judge Cobb in the trial of right 
of property proceeding was res judicata upon the 
plaintiffs in error, and consequently, that he was 
not permitted to consider such evidence upon tile 
question of fraudulent transfer and of ownership 
as thus developed, and that he was therefore 
obliged to strike out any evidence offered for tlidt 
purpose (R. 7). The stricken evidence showed 
the following: 

On April 20, 1931, one Isaac Silverman sued 
Charles and Ethel Levine in the Municipal Court 
to recover the sum of $150.00 claimed to be due him 
as a commission for having obtained, on March 17j, 
1931, a purchaser for their grocery business. Oil 
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May 11, 1931, Charles and Ethel Levine filed an 

V 7 7 

affidavit of defense in that cause in which they 
swore that thev were the owners of the grocery 
business in question. Charles Levine knew that 
on Mav 13, 1931, a trial finding was made bv the 
Court against him and his wife for the amount 
claimed by Silverman, and that judgment was 
entered against them on May 26, 1931. In the 
meantime, on May 16, 1931, and three days after 
the trial finding, Levine and his wife executed the 
bill of sale, heretofore referred to, purporting to 
sell their grocery business, merchandise, lease, 
store, and fixtures to the defendant in error, the 
principal stockholders of which were two nephews 
(one named Samuel Burman) and a niece of Le¬ 
vine. The bill of sale was accompanied by an affi¬ 
davit of Levine under the Sales in Bulk Act in 
which Levine swore that he had no creditors. The 
notary before whom this affidavit was executed 

A 

was the above-mentioned Samuel Burman, and he 


failed to affix a notarial seal. 


Levine testified that 


the consideration for the sale was the cancellation 


of a pre-existing debt owed by him and his wife to 
Samuel Burman. A witness called by plaintiffs in 
error, who was the attorney for Isaac Silverman, 
testified that during numerous discussions con¬ 
cerning the sale which Silverman was commis¬ 


sioned to consummate, Levine never mentioned the 
existence of any indebtedness to any relative. Si¬ 
multaneously with the execution of the bill of sale, 
Levine and his wife also transferred their home to 

l 
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the defendant in error. After May 16, 1931, Le- 
vine and his wife continued to operate the grocery 
business and wait on customers. There wasj no 
alteration or change in the outward appearance or 
management of the store, and no books were kept 
nor accounts rendered the defendant in error cor¬ 
poration other than as shown by its bank account. 
Levine purchased new stocks of groceries and paid 
himself a salarv from the monev taken by him 
from the cash drawer. Checks against an account 
in a local bank were drawn bv him as manager. 
No notices were posted or given of a change | of 
name or personnel or management of the grocery 
business (R. 5-7). 

QUESTION INVOLVED 

Although four errors have been assigned by the 
plaintiffs in error (R. 8), they are all based upon 
the question as to whether a finding in favor |of 
a claimant in a trial of right of property proceed¬ 
ing is res judicata upon the United States Marshal 
and the surety upon his official bond so that, iij a 
subsequent suit against them by the claimant, so- 
called, to recover damages for the seizure of t|ie 
chattels, the Marshal and his surety would be pre¬ 
cluded from showing that the property levied upon 
really belonged to the judgment-defendants, abd 
not to the claimant. 

i 

ARGUMENT 

The trial judge felt that the finding, in the sum¬ 
mary proceeding, in favor of the defendant in 
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error, was conclusive proof of its ownership of the 
goods levied upon, and that he was therefore pre¬ 
vented from receiving evidence showing that 

Charles and Ethel Levine fraudulentlv transferred 

* 

their grocerv business to the defendant in error 
in order to escape execution of the judgment 
against them. The decision was based solely upon 
the application of the doctrine of res judicata. 

The,Court first fell into error, we submit, in re¬ 
ceiving in evidence the record and finding in tlu* 
summary proceeding. These were wholly imma¬ 
terial, as we shall presently demonstrate. The de¬ 
fendant in error had already put in evidence the 
bill of sale to it from Levine and his wife; but the 
Court, by treating such summary proceeding find¬ 
ing as being res judicata, precluded the plaintiffs 
in error from even attacking the validitv of that 
transfer. Thus the Court erred in admitting the 
record and finding in the summary proceeding, and 
in accepting it as conclusive and binding upon him, 
and in not admitting the evidence offered by the 
plaintiffs in error. 

The defense interposed in the court below bv 

1 %j 

the plaintiffs in error was an equitable one. Such 
a type of defense is entirely proper in the Munici¬ 
pal Court under Section 13 of Title 24 of the 1929 
D. C. Code. As indicated above, the plaintiffs in 


error were seeking to show, in spite of the alleged 
bill of sale, that the chattels levied upon by the 
Marshal in the execution of the fieri facias belonged 
to the judgment-defendants, Charles and Ethel 
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Levine. That thev were ordinarily permitted to 
make that kind of a defense is fullv sustained by 

* i 

the Supreme Court in the ease of Hozey j v. 
j Buchanan, 16 Pet. 215. It is felt, however, that 
for tlie purposes of this writ of error, the details) of 
the evidence offered under this defense need not be 
discussed. It is sufficient, we believe, to point put 
that such evidence was substantial and convincing, 
and that this Honorable Court could not sav, as a 
matter of law, that the finding of the lower court 
would have been the same even had such evidence 

i 

been admitted and the doctrine of res judicata ljot 

l 

been resorted to. 

We shall therefore discuss solely the legal effdct 
of a trial of right of property proceeding in tne 
District of Columbia. 

PERTINENT STATUTORY PROVISIONS 

The relevant statutory provisions with respect 
to a trial of right of property are Sections 234, 235, 
and 236 of Title 18 of the 1929 D. C. Code, ^is 
follows: 

Section 234. Trial of right to attached 
property .—When personal property taken 
on execution or other process issued bv the 
municipal court is claimed by a person other 
than the defendant therein, or is claimed by 
the defendant to be property exempt frojn 
execution, and such claimant shall give no¬ 
tice in writing, to the marshal of his claim, 
or the defendant shall give notice, in writ¬ 
ing that the property is exempt, the marshal 
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shall notify the plaintiff of such claim and 

.return said notice to the court, and a trial of 

said right of property, or said question of 

exemption, shall he had before said court. 

(Mar. 3, 1901, 31 Stat. 1194, c. 854, see. 33; 

June 30, 1902, 32 Stat. 521, c. 1329; Feb. 17, 

1909, 35 Stat. 623, c. 134.) 

Section 235. Same; how docketed . — The 

case made bv such claim shall be entered on 
* 

the docket as an action by the claimant or 
the defendant against the plaintiff and tried 
in the same manner as other cases before the 
municipal court. (Mar. 3, 1901, 31 Stat. 
1194, c. 854, sec. 34; Feb. 17, 1909, 35 Stat. 
623, e. 134.) 

Section 236. Some; judgment. —In case 
the property shall appear to belong to the 
claimant or to be exempt from such process, 
judgment shall be entered against the plain¬ 
tiff for costs, and the property levied upon 
shall be released. If the property shall not 
appear to belong to the claimant or to be ex¬ 
empt, as aforesaid, judgment shall be en¬ 
tered against said claimant or the defend- 
ant, as the case may be, for costs, including 

additional costs occasioned bv the delav in 

* • 

the execution of the writ. (Mar. 3, 1901, 

31 iStat. 1195, c. 854. sec. 35; June 30, 1902, 

32 Stat. 521, c. 1329: Apr. 19, 1920. 41 Stat. 
555, e. 153.) 


Changes in connection with the statutes pertain¬ 
ing to the, trial of right of property in the District 
of Columbia inav be of interest to the Court. The 
Act of February 19, 1895 (28 Stat. 671), which 





was passed to extend the jurisdiction of justices 
of the peace, and for other purposes, contained pro¬ 
visions bearing verv substantial resemblance to'the 
present law, but differing in some respects. For 
instance, the 1895 Act included a section (Section 
28) providing that the judgment in such cases 
should be a complete indemnity to the constable 
in proceeding to sell or return the property. That 
provision does not appear in the 1901 Code, or in 
any subsequent codification of the laws. I 

Section 35 of the 1901 Code was changed in cer¬ 
tain particulars, not here material, by the Act of 
April 19, 1920 (41 Stat. 555); and when that sec¬ 
tion, as changed, was put in the 1929 Code as Sec¬ 
tion 236, supra, the revisers eliminated the list 
sentence of Section 35, which read, “An appeal 
may be taken from the judgment as in other case^.” 
They also deliberately omitted Section 36 of tjhe 

i 

1901 Code, which related to the disposition by tjhe 
Marshal of the property pending appeal. Thdse 
omissions apparently occurred because the Act of 
March 3,1921 (41 Stat. 1310), by Section 12 there¬ 
of, provided that thereafter no appeal would lie 
from the Municipal Court to the Supreme Court 
of the District of Columbia. (See page 519 of tljie 
1929 Code.) 

Other changes, as embraced in the statutes cited 
in parentheses after the above-quoted sections, are 
deemed not to affect this case. 

12010::—::."—2 
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PREVIOUS DECISIONS OF THIS COURT 


In at least two eases this Court lias described the 
type of proceeding contemplated by these sections. 
In Bond v. Carter Hardware Company, 15 App. D. 
C. 72, in which the question arose as to whether a 
trial of right of property proceeding was a suit 
within the purview of the statute requiring a non¬ 
resident plaintiff to give security for costs, the 
Court, at page 78, stated as follows: 


The notice of claim of property given to 
the constable, as required, may in a certain 
sense, and for certain purposes, after the 
justice is notified by the constable and the 
former has entered the claim upon his 
docket, to be tried, be regarded as a suit or 
action. But it clearlv cannot be regarded as 
a suit that shall not be commenced before a 


justice' of the peace without first giving secur¬ 
ity for costs. After the claimant has given 
the, notice of claim to the constable the latter, 
being tlu* party that can only proceed at his 
peril, then becomes the active party in bring¬ 
ing the plaintiff and claimant before the jus¬ 
tice for the trial of the right of property; and 
until this is done and the right of property 
determined, the hands of the constable are 


staved and the lew made bv him is sus- 
• * * 

pended. 1 fence the statute has provided that 
tliejconstable shall notify the plaintiff of the 
claim, and also notify both plaintiff and the 
claimant before what justice, and at what 
time and place a trial of the right of property 
shall be had. The statute is mainly intended, 

bv summarv means, to indemnify and save 

• » *■ 
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harmless the officer charged with the execu¬ 
tion of the writ or process, and to protect the 
plaintiff who may direct the levy upon! or 
seizure of the property, and also to uphjold 
and maintain the power and jurisdiction! of 
the justice, in making his process effective, 
but at the same time to avoid doing injury to 
third persons. 

After pointing out that in nearly all the states of 
the Union there are to be found statutes of |he 
character of the one here involved, and that siich 

i 

statutes have to a large extent been modeled on the 


old English statute of 1 and 2 Win. 4, Ch. 58, the 
Court stated, on page 80, as follows: 

Under this statute many decisions ha(ve 
been made, but in none of them do we find it 
suggested that the proceeding authorized 
and directed by the statute was to be re- 
garded as an ordinary suit or action insti¬ 
tuted by the claimant of the property 
against either the plaintiff in the execution, 


or the officer making the levy. The proceed¬ 
ing, upon the application of the officer, is 
treated as in the nature of an interpleader, 


as between the parties; and hence the act!is 
called an interpleader act. 

In considering the Bond case, it should be Re¬ 


membered that the above-mentioned provision of 
Section 28 of the 1895 Act was then in effect. 

In Tribby v. O’Xeal, 39 App. D. C. 467, the Court 
said, on page 468: 

Sec. 33 provides a summary statutory 
method, unknown to the common law, of d<> 


12 


termining the right of property and restor¬ 
ing possession thereof to the rightful owner. 
Actions under the statute, while tried and 
determined as a separate suit from the pro¬ 
ceeding in which the alleged unlawful seiz¬ 
ure is made, are instituted by interplea as 
part of such proceeding. The primary ob¬ 
ject of the act is to enable persons unlaw¬ 
fully deprived of possession of property 
under process of law to regain its possession 
by pursuing a simple and speedy remedy. 

And again on page 469: 

The remedy provided in the statute, as 
suggested, is specifically for the restoration 
to the rightful owner of the exact property 
wrongfullv taken. 

o * 


The question involved in the Tribby-O'Neal case 
was whether a trial of right of property proceed¬ 
ing concluded the claimant therein from later suing 
the judgment plaintiff for damages. The Court 
said that the remedy pursued by the claimant in the 
former suit “was not res judicata of the present 
action. The sole object of the statute is to relieve 
persons in the situation of appellee (claimant). 
The remedy is not one for restoration of possession 
and damages, but for the former alone.” 


THE STATUTORY PROCEEDING DOES NOT TRY AND 
DETERMINE TITLE OF THE SEIZED PROPERTY 


The obvious purpose of the trial of right of prop¬ 
erty is to determine, by prompt and summary 

means, between the time of lew of an execution 

* 

and the sale of the property, whether the Marshal 


I 

should sell or return the seized chattels. It isj an 
intervening expedient to avoid, as this Court s ! gid 

i 

in Bond v. Carter Hardware Company, supra , “^lo- 
ing injury to third persons"; or to enable persons 
deprived of possession of property, as was said in 
Tribby v. O'Neal, supra , “to regain its possess.on 
by pursuing a simple and speedy remedy.” Wljile 
the determination of the right to possession might, 
in the average ease, actually include a decision as 
to the ownership <>f the property, the proceeding 
is nevertheless limited as a matter of law to the 
former, (compare Tribby v. O'Neal, supra ,), and a 
judgment therein cannot therefore, we submit, con¬ 
stitute a final determination of anv collateral or 
incidental matters. 

That this is a reasonable analysis of the pro¬ 
ceeding is fully supported by the language of Sec¬ 
tion 236, supra , which provides that the Court shall 
enter judgment according to whether the property 
shall appear or shall not appear to belong to the 
claimant. In other words, the Court, without fin¬ 
ally determining title or ownership, shall restore 
possession of the chattels to the claimant if the 
property merely shall appear to belong to him. 
Congress could hardly be expected to have used tlje 
word “appear" if it had intended to require tile 


Court to make a final determination as to owner¬ 
ship. j 

In measuring the limits of the statute, the ques¬ 
tions naturally arise as to the purport of the por¬ 
tion of Section 28 of the 1895 Act which stated tlidt 
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tlie judgment should be a complete indemnity to the 
constable in proceeding to sell or return the prop¬ 
erty. and as to the effect upon the proceeding of 
its omission since 1901. It seems to the plaintiffs 
in error that the indemnity never covered a situa- 

I V 

tion such as this. Rather, we venture the thought 
that it protected the constable against liability to 
the claimant in the event he sold the chattels. 

i 

Hence the language in the opinion in Bond v. 
Carter Hardware Company , supra, tending to that 
effect. The obvious retort of the defendant in 
error to this statement on our part is that if the 
judgment against the claimant determined that the 
constable could sell the chattels, the Court therein' 
apparently passing upon ownership, then a judg¬ 
ment in favor of the claimant that the constable 


must return them to him required a decision upon 
the same point. This is not necessarily so, how¬ 
ever, for, as pointed out above, it merely had to 
appear to the (’ourt that the goods belonged, or did 
not belong, to the claimant. Moreover, the elim¬ 


ination of the express 


indemnity of Section 28 from 


the laws of the District of Columbia would seem to 


carry with it the implication that a judgment in 
such a proceeding would not be conclusive of any 
matter in anv later case. 


THE SUMMARY PROCEEDING FINDING IS NOT RES 
JUDICATA UPON THE PLAINTIFFS IN ERROR 

Having demonstrated, we believe, that a trial of 
the right of property in the District of Columbia 
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does not decide ownership of the chattels levijed 
upon, it must follow as a logical conclusion that a 
judgment therein cannot he res judicata upon that 
question as to anyone. Assuming, however, for tlhe 
purposes of this argument, that it so binds the 
claimant and the judgment-plaintiff, it cannot af¬ 
fect the rights of individuals not parties to the pro¬ 
ceeding. While, by the provisions of Section 234, 
supra, the Marshal receives notice of the claim 
from the claimant and is obliged to notify the judg¬ 
ment-plaintiff thereof (all of which was done in 
this case (R. 4-5)), that is the extent of his part ic¬ 
ipation in the matter, and when he returns the 
notice to the Court so that a trial of the right of 
property may be had, the Court enters the case on 
its docket, pursuant to the provisions of Section 
235, supra, as an action by the claimant against the 
judgment-plaintiff. 

Neither the judgment-defendants nor the Mar¬ 
shal nor the surety upon his official bond were 
parties to the proceeding, and the plaintiffs an 
error wore not present or represented by counsel 
(R. 5). The Marshal had no more right to partifri- 
pate in that case and defend his own interests ai[id 
those of his surety than he would have had to en- 
gage in the conduct of anv other case in which he 
was not named a party. The unfair and therefore 
unreasonable result of the ruling of the trial court 
is that the plaintiffs in error were held bound byja 
proceeding in which they and their interests we|*e 
not and could not be defended. This resulted ni 
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4 ne instant case being a mere inquisition as to dam¬ 
ages suffered bv the defendant in error, with the 
hands of the plaintiffs in error tied so that they 
were prevented from refuting the claim of the de¬ 


fendant in error which 


formed the basis of its 


suit that the Marshal levied upon its goods and 
chattels. 


Because the decisions of the State courts are 


based upon varying statutory provisions as to the 

trial of right of property, it is difficult to use them 

as precedents, but it is our conclusion that it is the 

tondencv of the courts to hold that the summarv 
• * 


proceedings are not conclusive in subsequent liti¬ 
gation. 23 C. J. 610 (Section 538) indicates that 
the opinions are conflicting, but adds that, if con¬ 
clusive, such proceedings are only so as to the 
parties. 

Freeman, in Volume 2 of the third edition of his 


work on “Executions'', in his discussion, in Section 
277 thereof, of the trial of right of property pro¬ 
ceeding, said, at page 1575, where he was referring 
to the Ohio statutory trial before a justice of the 
peace and five jurors, that, “A verdict in favor of 
the claimant is not conclusive evidence for him in 


a subsequent action against the officer for the un¬ 
lawful caption and conversion of the property.” 
This statement of the law is supported by the cita¬ 
tion of Armstrong v. llarvcy, 11 Ohio State 
Reports 527. 

To similar effect, see First National Bank of 
Maud v. Eidson, 114 Okla. 112: Colycr v. Johnson 9 
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1 Blackf. (Ind.) 533; Chinn v. Russell, 2 Blackjf. 
(Ind.) 172; Sponenbarger v. Lemert, 23 Kail. 3$; 
Graves v. Butcher, 24 Kan. 213; Hayes v. G re dpi 
(Kan. A.) 53 Pac. 763; and State v. Gillespie, 9 
Nebr. 505, 507, 5 N. W. 239. 

In Graves v. Butcher, supra, the Kansas Su¬ 
preme Court cited with approval its previous deci¬ 
sion in Sponenharyer v. Lemert, supra, and quoted 
therefrom the following, which appears on page 41 


of 23 Kan.; I 

i 

Such judgments are generally not concluj- 
sive. Freem. Ex'ns. Secs. 276, 277; Arm¬ 
strong v. Harvey, 11 Ohio St. 527, 533 j; 
B'llymer v. Saryent, 11 Ohio St. 682; Foltz 
v. Stevens, 54 Ill. 181, 185, 186; Curtis v. 
Patterson, 8 Cow. 65; Van Cleef v. Fleet, 15 
Johns. 147; Shelton v. Loomis, 28 Cal. 123j 
This kind of suit is a summary proceeding] 
before a justice of the peace, for the trial of 
the right to property which may amount in 
value to several hundreds, or even thou-j 
sands, of dollars, and neither the judgment! 
debtor (the supposed owner of the property)! 
nor the constable, who has seized it, is made 
a party to the action, but the proceeding is 
had merely between the claimant and the 
judgment creditor. 

Even though the Municipal Court has been raised 
to the plane and dignity of a court of record, and | 
the privilege has been accorded litigants of a jury j 
trial, the statutory proceeding in question is still ! 
essentiallv and fundamentally the same as it was i 
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directly after the enactment of the 1901 Code. Con¬ 
sequently, the legal scope of the court's determina¬ 
tion is the same now as it was when justices of the 
peace conducted such trials. The proceeding is 
still a summary method, or, as this Court said, “a 
simple and speedy means" to restore possession 
to a claimant. 

Should replevin be resorted to. for instance, 
which mav be under Section 237 of Title 18 of the 


1929 Code, it would not have these attributes of 
speed and simplicity. But, on the other hand, the 
Marshal, as a party defendant, would have the 
opportunity and right to make a defense. This is 
important, not only from the standpoint of res 
judicata, but because the Marshal, without a 
similar privilege in trials of right of property, is, 
under the trial court’s theory, at the merev of every 
claimant who obtains a finding in his favor. Or, 
taking the other horn of the dilemma, and assum¬ 
ing that the Marshal might participate in such a 
proceeding, it must follow that a member of the 


Cnited States Attorney's staff, as the official conn- 
sel for the Marshal, must actively defend every 
trial of the right to property in the Municipal 
Court. 


We submit the statutory claim proceeding is lim¬ 
ited to the purpose mentioned herein, and does not 
adjudicate ownership of the seized chattels; and 
that the Marshal and the surety upon his official 
bond should be free to defend the instant suit upon 



I 


I 

tlie grounds urged below, and not subject to £he 
rule of res judicata as applied. 

CONCLUSION 

It is respectfully submitted that, for the forego¬ 
ing reasons, the trial court erred in the manner 
complained of, and the judgment should be re¬ 
versed and this cause remanded for further pro¬ 
ceedings not inconsistent with the opinion of this 
Honorable (Y>urt. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney 
John J. Wilson, 

Assistant United States Attorney 
Attorneys for plaintiff in error , Edfjar C. Snyder . 

Frank H. Myers, 

Attorney for plaintiff in error, Indent- 
nit if Insu ranee Com pony of Xorth America . 
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i 






2 


cover damages in trespass against the United States 
Marshal and the surety upon his official bond as a re¬ 
sult of a wrongful levy made by him on a writ of fieri 
facias procured by a judgment creditor (one Isaac 
Silverman) of Charles Levine and his wife, Ethel 
Levine. 


The defendant in error, to establish its right to dam¬ 
ages showed among other things that on May 16, 1931 
it had acquired, by bill of sale, the business including 
the goods and chattels levied upon from Charles and 
Ethel Levine; and on June 2, 1931 when the levy was 
made by the United States Marshal, the defendant in 
error was in possession of and owned said goods and 
chattels. 


The only defense sought to be interposed by the de- 
error was that the trasnfer and the sale of 
the business bv Charles Levine and his wife Ethel 
Levine, to the defendant in error, Charles: Levine, Inc., 
was fraudulently made to defeat the collection of the 
judgment of the said Isaac Silverman. This was the 
same contention urged when the hearing was had on 
the Claim of Right of Property filed by and decided 
in favor of the defendant in error. Evidence offered 
to establish this defense was stricken by the court 
upon the ground that that issue was res ad judicata. 


ARGUMENT 


The plaintiffs in error do not deny that the same is¬ 
sue was raised and decided in the Right of Property 
Trial in favor of Charles Levine, Inc., but insist that 
it is not res ad judicata and may again be litigated, cit¬ 
ing cases on pages 16 and IT of their brief. An exam- 






ination of these cases, however, will reveal that the 
statutes upon which they were decided materially dif¬ 
fer from our statute, sections 33, 34 and 35 of the .0. C. 
Code. 

I 

In 23 Corpus Juris, page 610, section 538, jtitle 
“Executions,’’ the following appears: 

i 

i 

4 “The operation and effect of a finding fof or 
against claimant depends on the terms of I the 
statutes in the particular jurisdiction. The 
judgment in some states is as conclusive as other 
judgments.” 

In Freeman on “Executions,” third edition, volume 
II, Sec. 277, the author writes of the lack of uniform¬ 
ity of the statutes in the various states and after de¬ 
scribing their operation and effect generally, states at 
page 1570: 

“There are states, however, in which the trial 
of the right of property is of serious import, itnd 
in which the judgment is conclusive of the right 
of the parties.” | 

i 

L 

A statute'not indentical with ours but similar in jits 
scope, operation and effect, was construed by ihe 
Court in Stevens vs Springer, 23 Mo. App. Reports, 
375, 383, 384: 

“The statutory proceeding, had for the trialiof 
the rights of property, was a judicial proceeding, 
but it did not, of course, bind anyone but the par¬ 
ties thereto and their privies. j 

“The claimant and the execution creditor were, 
of course, parties. And if it be true that tjie 
statutory remedy which the claimant had elected 
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to pursue, did not exclude him from maintaining 
afterwards an action for trespass against the 
sheriff, we cannot perceive why the sheriff was 
not also a party to the said proceedings. Under 
such construction of our statute, the issue made 
in the said proceedings was made to protect the 
sheriff in his levy on the goods claimed by the 
claimant, and the question for trial was the*own¬ 
er ship by the claimant of the goods and the 
sheriff's right to levy tlieron . In other words, 
the sheriff's right to seize and hold the goods was 
on trial in a legal proceeding, for that purpose, 
and he was a party to the proceeding, for he must 
be considered a party to a proceeding in which 
his rights were legally litigated and determined. 

“The sheriff may not have been, strictly speak¬ 
ing, a party to the record, but he was a real party 
in interest and that suffices. State to use vs. 
Coste, 36 Mo. 438. 

“The claimant would have been bound by a 
judgment against him not only as to the execu¬ 
tion creditor, but also as to the sheriff, and the 
sheriff was bound by the judgment in the claim¬ 
ant's favor. Nad the sheriff retained possession 
of the goods until the rendition of the judgment, 
he would have been bound by the judgment and 
would have been obliged to release the goods to 
the claimant. The sheriff was not liable simply 
because he sold the goods under the execution 
prior to the judgment aforesaid, but he was not 
in any better position by reason thereof. He 
was, notwithstanding the sale of the goods, bound 
by the said judgment. The judgment was by the 
statute intended to settle the rights of the claim¬ 
ant, the sheriff and the execution creditor, in¬ 
volved in the seizure of the goods under the ex¬ 
ecution, so far as they depended upon the claim¬ 
ant's ownership of the goods, and the judgment, 
in so far as concerns the claimant's ownership of 
the goods, was res ad judicata upon the claimant, 







the sheriff and the execution creditor.” 


Under our statute, the Marshal is in fact! a real 
party to the record, and this court has in effect so 
held, when it refers to this statutory remedy as an in¬ 
terpleader act. | 

The statute (Sec. 33 D. C. Code) provides tljiat the 
notice of the claimant shall be in writing and delivered 
to the marshal who shall notify the plaintiff and the 
marshal shall return the notice to the Court. Sec. 34 
provides that the claim shall be tried as otlief cases 
are tried. Sec. 35 requires the marshal to release the 
property if the Claimant succeeds. j 

If the statute is to be effective in any respect, it 
must be binding on the marshal who has the custody 
of the property attached. 

In Bond vs. Carter Hardware Co., 15 I). C. App. 72, 
SO, this Court said: 

i 

“The proceeding, upon the application of the 
officer, is treated as in the nature of an inter¬ 
pleader, as between the parties; and hence the 
act is called an interpleader act.” 


And in Tribbv vs. O’Neal, 39 1). C. App. 467 in ex¬ 
amination of the transcript of record discloses that in 
the trespass action the Trial of Bight of Property 
proceedings were offered by the plaintiff and received 
in evidence to establish her ownership of the property. 

In the case of Damon vs. Bryant, 19 Mass. (2 pick) 
411, a constable was sued in trespass by a vendee of 
goods and the constable sought to defend upon the 
ground that he acted under a writ of execution against 
the plaintiff’s vendor who had fraudulently t^ans- 
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ferred the property. The court held that the consta¬ 
ble's right to raise the question of fraudulent transfer 
must relate back to the right of the creditor for whom 
he acted. And holding similarly is the case of Cook vs. 
Miller, 11 Ill. Rep. 610. 

It would therefore follow that if the issue of the al¬ 
leged fraudulent transfer was res ad judicata as be¬ 
tween the vendee and the attaching creditor, it is like¬ 
wise res ad judicata as to the Marshal, whose right to 
raise the question of fraudulent transfer must relate 
back to the creditor for whom lie attached. 

In Patty vs. Mansfield, 8 Ohio 370, the Claimant filed 
a claim of right of property, which was tried before a 
justice of the peace and resulted in a decision adverse 
to the Claimant. Afterwards the Claimant sued the 
sheriff in replevin, to which the sheriff filed a plea set¬ 
ting out the prior adjudication to be conclusive of the 
matter. The Court said: 

“The plea in the case under consideration, al¬ 
though somewhat defective in form, shows that 
the property in controversy was levied upon by 
execution; that it was claimed by the plaintiff; 
that at his request there was a trial of the right 
to the property, which was found not to be in the 
claimant, and judgment accordingly. We think 

the facts as substantiallv set forth constitute a 

* 

defense to the action." 

Under Section 35 of the code if the judgment of the 
court is in favor of the claimant, the property “shall 
be released." This section also provides for an ap¬ 
peal “from the judgment as in other cases." 

Can it be argued that the Marshal under our statute 





could disregard the judgment of the court and Refuse 
to deliver the property ordered to be released,| or if 
after refusing to deliver the property, could he in de¬ 
fense of an action brought as a result thereof jreliti- 
gate the same issue decided in the trial of rig L ht of 
property? Obviously not. Yet that is precisely the 
contention of the plaintiffs in error. The charge, that 
the transfer bv bill of sale from Charles Levine and 


Ethel Levine to Charles Levine, Inc., was fraudjilent, 
was fullv considered and litigated in the trial of Iright 
of property, and the Court rightly ruled that this par¬ 
ticular issue in the suit for trespass against the Mar¬ 
shal was res ad judicata. ! 

As stated in Southern Pac. R. Co vs United States, 
168 U. S. 48: 


44 The general principle announced in numerous 
cases is that a right, question, or fact distinctly 
put in issue and directly determined, by a Court 
of competent jurisdiction as a ground of recov¬ 
ery, cannot be disputed in a subsequent suit be¬ 
tween the same parties or their privies; and even 
if the second suit is for a different cause of ac¬ 
tion, the right, question, or fact once so deter¬ 
mined, must, as between the same parties or 
their privies, be taken as conclusively established 
so long as the judgment in the first suit remains 
unmodified/’ 


The judgment of the Municipal Court should b^ af¬ 
firmed. 


Alfred M. Schwartz, | 
Morris M. Aeix, 

Attorneys for Defendant in Er\or. 





